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MATTER O~ Montedoro-thitney Corporation

DIGEST:

1. Allegations that protester's proposal was
undervalued in. evaluation and that awardee's
proposal was nonresponsive are untirely filed
with GAO when initially raised with contractina
agency more than ten days after protester knew
of its own point score and of alleged nonrespon-
siveness ¢of awardee,.

2. Recommendation mide that Pederal Prdcurement Regu-
lations Staff consider modification of procedure:
to include preaward notice of unacceptability to
unsuccessful offerors in appropriate circumstances.

Honfedoro—ﬁhitnay Corporation (M-W) proteste the
evaluation of tiic proposal which it submitted in response
to Request for Proposals Po. 7-35213, issued by the Depart-
rant of Commerce, for a remote wvater telemetry systen.

Tha protester contends that under any reasoniable
assignment of points consistent with the solicitation's
evaluation scheme, it should have received. 2 minimum of
90 points {out of a posgible 100). On October 7, 1977,
the protester was advised by the contracting officer that
it-received a total of oniy: 15 points and that award had
been made to Progress Electronics which had received 32

‘goints in the evaluation. On October 31, 1977, the firm

filed a protest with the contracting officer concerning
vhat it believed to be an arbitrary and capricious awvard.

It also reguested an "official hearing” which, though

vffered by the agency in the form of a “complete debrief-
ing", was never accepted by the #irm. On November 10,
1977, the firm filed a protest with our Office contending
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that ics proposal was undervalued in the evaluation, that
the awardee had indicatel during the procurement that it
was offering a protoiyve, rather than the required "off-
the-shelf” item, and that the procuring agency had com-
mitted numerocus improprieties in thke conduct of negotia-
tions.

In orde:z w0 insure GAC consideration of a protest
filed initirily with a contracting agency, the initial
agency prute’'st must have been filed not later than 10
davs atfter che basis for protest was known, 4 C.P.R. §
20.2(a) ard (b)(2). Although the protester knew both its
own point score and that nf the awardee on October 7, it
did nrt file a protest until October 31. As [i2 protest
wae filed nore than 10 days after the basis fir protest
was known, it is untimely and will not be considera2d on
the merits. Similarly, the protester’s .contention that
the awardee was .nonresponsive for failing to offer .an
“off-the-shelf” item is aiso untinely in view of the
fact that the protesteir kilew of this basis for protest
on or before 2ctober 7. [The only inforration which the
protester states it learnid after thar date concerns
alleged improprieties in the conduct of negotiations
(e.G., alleged change in contract scope) and the fact
that it was excluded from discussions conducted with
those in the competitive range.]

Accordingly, the protest is dismissed.

Notwithstanding the untimeliness of M-W's contentions,
several of its allegationz merit brief comment. 1In its pro-
test letter to our Office, M-W also contends:

"The Department of Commerce negotiated privately
with the Awardea and reduced the scope of the con-
tract down to $190,000. None of the other bhidders
were given this opportunity." _

As M-W did not avail itself of the contracting officer's
November 4, 1977 offer of a complete debriefing [respond~
ing to M-W's request for an "oifficial hearing”], M-W was
not aware at the time of its protest that M-wWw had baen
ruled outside the comvetitive range along with seven ¢ ..ner
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firms who submitted proposals. . Upon hearing that discus-
l:a s had bern conducted with Progresas Electronics and
nizing that no discussions had been 2chaduled foxr M-W,
apparently concluded that Frogress Electronics was the
only company 80 contacted. In fact, five companies were
fuund to be within the competitive range and the Commerce
gipa:tment statea that diegcussions were held with all five
tma.

Furthernore, the fact that the awardee's price was
reduced ‘to $190,000 during discussions s, by itself,
not probative of eny impropriety in light of the fact
that discussions fraqguently result in price reductions
by offerors. Moreover, the protester has not specifiad
@ither the nature or extent of the lleged reduction in
the scope of work contempluted by the soiicitation.

We have been advised by the Commerce Depertment that,
#lthough M-W had been found unaccrptable in mMay 1977, it
was not notified of . hia fact unt.l the first week in
October 1977. Altholigh the Pederal Procurement Rgul a--
tions (PR} do not require that unsuccessful offerors ba
notified, prior to award, that their proposals wera not
accepted, FPR § 1-3.)03(b) (1964 ed.), we believe that
soch a practice may be advisabie in a case such as this,
where the time between recezpt of proposals and award is
substantial. (See, for- example, Armed Services Procure-
ment Regulation (ASPR) 3-5(68.2{a) (1977 ed.) whizh requires
that prompt notice be given to offerors submitting unsuc-
ceesful proposals in procurements in excess of $10,000,
when the period of evaluation is likely to exceed 30 days
and award is not imminent.)

Conseguently, we are recommending to the Federal Pro=~
curement Regulations Staff that consideration be given to -

the modification of existing procedures to include rre-
award notice of unacceptability to unsuccessful offerors

in appropriate circumstances.

Paul G. mbling
General Counsel
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